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Sticky Note
That is news to me... Bit worrying that we didn't get that info before, wonder if partners knew.
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debatable
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Does FoRSA have standing
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Should they have leave to appeal
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Issues
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Sticky Note
Some points made clearly translate the judges' reluctance to call it unconstitutional.
"Forsa rightly seeks to distinguish reasonable and moderate parental chastisement from the kind of assault and abuse of children that every campaign or challenge to end this common law defence is actually intended to curb"
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Sticky Note
mentions de minimis but still says that the lightest touch could see a parent convicted of assault without the defence
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Sticky Note
"The objective is always to cause displeasure, discomfort, fear or hurt. The actionable difference all along lay in the extent to which that outcome is intended to be or is actually achieved. Since punishment by the application of force to the body of a child by a parent is always intended to hurt to some degree, moderate and reasonable chastisement indubitably amounts to legally excusable assault. And there cannot be assault, as defined, without meeting the requirements of "all forms of violence" envisaged in section 12(1)(c) of the Constitution."
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Sticky Note
because it's so clearly unconstitutional there is no choice but the judge does say that there are sound considerations
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Sticky Note
Does agree that CP limits children's const rights, now discussing whether that is justifiable
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Says that it is a religious concept and that abolition will cause difficulties for religious parents



Eloise
Sticky Note
Properly managed reasonable chastisement could arguably yield positive results
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Sticky Note
no right to parental reasonable chastisement in Const
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mention research (though somewhat critically)

Eloise
Sticky Note
To be retained there would need to be proof that that would benefit children's interests and that has not been shown
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Recognises that there are non-violent alternatives to achieve the same goal and so they should be preferred, in children's best interests
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"71. The right to be free from all forms of violence or to be treated with dignity, coupled with what chastisement does in reality entail, as well as the availability of less restrictive means, speak quite forcefully against the preservation of the common law defence of reasonable and moderate parental chastisement.  There is, on the material before us, therefore, no justification for its continued existence, for it does not only limit the rights in sections 10 and 12 of the Constitution, but it also violates them unjustifiably.”
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"74. A proliferation of assault cases against parents is a reasonably foreseeable possibility. Parliament would, hopefully, allow itself to be guided by extensive consultations, research and debates before it prounounces finally on an appropriate regulatory framework. That approach would enable it to benefit not just from lobby groups, but also from parents and possibly children themselves whose interests are at stake."
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Sticky Note
It is declared that the common law defence of reasonable and moderate parental chastisement is inconsistent with the provisions of sections 10 and 12(1)(c) of the Constitution.






